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October 10, 1949

Hon. Elton Gilliland opinion No. V=927

County Attorney

Howard County Re: Several questions oon-~-

Big Spring, Texas cornlng the orgsniza~
tlion of the 118th

Degr Mr. Gilliland: Judicial District.

Your request relating to House Bill No. 379,
Aots of the 5lst Legislature, 1949, which provides for
the creation of the 118th Judicial District Court of
Texas composed of Howard, Martin,and Glasscock Countiles,
presents the rollowing questions:

1. When does the 118th Judicial District commence
to funotion? :

2. When will the officers of the 118th Judioial
District commence to funotion?

"3. How much can the District Judge pay his Court
Reporter? _ . _

Subaoquently you ask:

4. May sn indiotment presented in the 70th Judicial
District be made the subject of a trial in the 118th Ju-
dicial District?

5. Will the appointive District Judge have to be
*meappointed” before he can take office?

Hpuse Bill No. 379 provides in part:

“Sec. 6. The 118th Judiolal District of Texas
1is hereby created and shall be composed of the Counties
of Howard, Glasscock and Martin. Sald Diatrict Court
shall be known as the 118th Judicial District. ‘

‘ "Jes. 7. The terms of said 118th Judicial
Court shall be as follows:

"In the County of Howard on the fourth Monday
of August, the fourth Monday in Qotober, and fourth
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Monday in January, and the fourth Monday in June.

"In the County of Glasscook on the first Mon-
day in September and on the first Monday in February.

"In the County of Martin on the first Monday
in Oetober and the first Monday in Jenuary and the firpst
Monday in June.

"Bach term of Court in each of such Countiea
may continue until the date herein fixed for the begin-
ning of the next sucoceeding term therein.

"Seo. 8, Immediately upon the effective date
of thls Aet the Governor shall appoint a suitable person
having the qualifications provided by the Constitution
and laws of Texas for Distrlct Judge, as Judge of the
118tk Judiolal Court. He shall hold office as such Judge
until the next general election. . .

"Sec. 9. Immedlately upon the passage of this
law the Governor shall appoint s sultable person having
all the gquealifications provided by the Constitution and
lays of Texas for District Attorney as District Attorney
of the 118th Distriet Court. . .

"Sec. 12. As soon as the Judge of the 118th
Judicial District is appointed and gualified he shall
proceed to select a Court Reporter of the 118th Judicilal
District who shall be pald the same salary as the Court
Reporter of the 70th Judicial District is now paid and
shall be paid out of the proper funds in keeping with
the existing laws.

' "Sec. 13. All processes issued or served be-
fore this Act takes effeet, inecluding recognizances and
bonds returnable to the Distriet Court of any of the
Counties of the 70th Judieial Bistriet, shall be consid-
ered as returnable to zaid Court in asccordance with the
terms as prescribed 1n this Act, and all such processes
sre hereby legalized and all Grand and Petit Juries drawm
and selected under exlsting laws in any of the Countles

of sald district shall be considered lawfully dravn and
selected for the next term of the Distriet Court of thelr
respective Counties, after this Act takes effect, provid-
ing that if any Court in any County of said district shall
be in session at the time that this Act takes effect, sush
Court or Courts affected heredby shall continue in session
until the term thereof has expired under the provisions
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of the existing laws, but thereafter the Court in such
gggnxg :r.countioa shall oconform to the requirements of
8 Aot.

Section 39 of Article III, Constitution of Tex-
as provides:
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. . . shell take effeot or go into forece
until ninety days after the adjournment of
the session at which it was enacted, un-~
less in ocase of an emergency, which emer-
gency must be expressed in a preamble or
in the body of the act, the Legislature
shall by 8 vote of two thirds of all the
members elected to aach House, otherwise
direct; sald vote to be taken by yeas and
nays and entered upgn the journals.”

House Bill No.379 passed the House on May 5,
1949, by 133 yeas and O nays. It was pessed by the Se-
nate on May 26, 1949, by 16 yeas and 5 nays. The Bill
was approved by the Governor on June 17, 1949. The 5lst
Legislature adjourned July 6, 1949. It became effective
october 5, 1949, ninety days after the adjournment of the
Legislature, having failed to receive a favorable vote
of two-thirds of all thé¢ members elected (31) to the Se-
nate. Halbert v. 3an Sab ing nd snd Live Stock

‘““'n. ;—. ; , s n
uitable Trust Co., 122 Tex. y T

2 331 3 . Lole, 129 Tex.370, 102 S.W.24 173

(1937) ; 39 ex ";ur . . - » ) at‘tntos, 8005 - 25, 26-

Relative to your question No. 2 it is our opin-
ion that the officers of the 118th Judicial Distriet
Court will ocoommence to function immediately upon O¢tober
5, 1949, The Court, which was created by House Bill 379
and which came into existence on Ootober 5th, will pro-
ceed with the business of the TOth Judicial Pistrict as
the same relates to Howard, Martin, and Glasseock Coun-
tiea. However, section 13 of House Bil) 379 provides
that 1if sny court shall be in session at the time this
Act takes effect, such Court shall continue in session
until the term thereof has explired. The construction
placed upon this language by this office 1s that 1f any
term of Court is in session in the District in ang of
the three counties »sTerred to upon Octcber 5, 1989, it
shall continue 1in session until the expiration of the
terms pursuant to article 199-70, Vv.C.8. Article 199-T70
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provides for a term of court to begin in Howard County
on September 5, 1949; in Glasscook County om July 18,
1949; and in Martin County on July 4, 1919, such terms
of court to continue in session until the Saturday night
immediately preceding the Monday for convening the next
regular terms of court in the respective counties. This
being true, vhen the 118th Judicisl District came into
existence on QOctober 5th, such terms of court shall con-
tinue until they have expired at the times provided for
in Article 199-T0. It would be incumbent upon the newly
appolnted Distriect Judge of the 118th Judicilal District
to 81t in the courts in session 1n the counties of Howard,
Martin and Glasscock after October 5th until the expira-
tion of the terms thereof.

You have raised no question as to the consti-
tutiocnality of the statutes on court terms in question,
and ve express nc opinion thereon.

Passing to your question No. 3 1t is our opin-
ion that the Court Reporter for the 118th Judicial Dis-
trict must be paid the same salary as the Court Reporter
recelives in the TOth Judicial District upon the effec-
tive date of House Bill 379.

You state that it is your belief that the Court
Reporter should be pald in acocordance with the general
statute relating to Court Reporters. Geunerally speak-
ing this 1is true. But in this instance the standard set
for the salary of the Court Reporter 1s included in a
special bill oreating a District Court. The courts have
held that & Court Reporter's salary may be set by a spe-
cial law within the mesning of Article V, Section 1 of
the Texas Constitution. Tom Green County v. Profitt,
195 8.W.2d 845, (Tex.Civ.App.19%b).

Question No. 4 is answered by the opinion of
the court rendered in the case of Peddy v. 3tste, 49 S.W.
24 745 (Tex.Crim.1932), wherein the cogif stated:

"It 1s suggested that no order of
transfer of this caze from the fourth toe
the 123»d District 1s shown. Ko such
transfer was necessary. The indlctment
was returned by a Grand Jury of 8helby
County and to the District Court of that
County. It still remained in that Court
when tried. The Act of the Leglslature
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changed the number of the Judicial Dis-
trict and the times of holding court, but
in no way disturbed the lodgment of the
case in the District Court of Shelby
County."

Also, see Lemons v. Btate, 128 S.W.416 (Tex.Crim.1910).

The newly appointed District Judge of the 118th
Judiclal Distriot may try a defendant upon an indictment
vhich was presented 1n the TO0th Judlicial District in the
particular ecounties affected while such counties were a_
part of ssid District.

_ Your question No. 5 relates to the necessity

of reappointing the Distriet Judge for the 118th Judi-
¢lal Diatriot after the effective date of House Bill 379.
It 1s ocur opinion that the newly sppointed Distriet Judge
for the 118th Judieiasl District does not need another ap-
pointment from the Governor or snother sonfirmation by
the 3enates.

In the case of State ex rel. Eberle v. Clark

89 at1.172 (Conn.Sup.1913), the court said:

"It ves suggested upon the argument
that at the time the relator was appolnt-
ed the respondent's term had not expired
and 3o no vacancy existed in the office.
While the eppointment was deted the 23th
of June, 1t recites that the appolntment
is to f111 8 vacanoy to cocur on the lst
of July by the expiration on that day of
the term of office of the respondent,
Clark. The appcintment snticipates the
event but 1= not to become effective un-
til the vecancy occurs. The appointing
authority was not bound to walt until the
vacancy actually existed before designa-
ting his appointee. Expediensy and con-
venlence required that the appointment
should be so maede that wvhen the respon-
dent's term ended the successor might be
gqualified and prepaired to take the office
and enter Gpon its duties at once. While
it 12 well settled that an officer or ap-
pointing body clothed with suthority to
appoint to a public office cannot, in the
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absence of express suthority, make a valid
appointment thereto for a term which is not
to begin until after the expiration of the
term of such appointing officer or body
(e1ting cases) it is equally well estab-
lished that such officer or appointing body
may make a prospective appointment to f1il11
&8 vacancy vhich 1s sure to occur in a pub-
lic office within the time during which the
appointing officer or body, as.then oonsti-
tuted, will have authority to fill the va-
cancy . . . As the vacancy in question was
sure to occur during the Governor's temm of
offlce, he might, in the msnner which he
sdopted, properly meke the appolintment, in
anticipation of the event."

In the case of State ex rel. Child v. 0'Lea
66 X.W.264 (Minn.3up.1896), the co #tated:

". . . It 1is the general rule that a
Prospective appointment to £ill a vacanoy
sure to occur in a pudblic office, made by
an officer, who, or a body which, as then
congtituted, is empowered to fill a vapan-
¢y wvhen it arises, is, in the sbsence of a
law forbidding it, a valid appointment, and
vests title to the office in the appointee.”

SUMMARY

The 118th Judlicial Distriet of Texas
created by House Bill No.379, Acts 5lst
Legislature, 1949, came into existence on
October 5, 1949, having failed to secure
the necessary two-thirds vote of sll the
menbers elected to the Senate.

The terams of court previously con-
menced while Howard, Martin, and Glasscock
Counties were a part of the TOth Judicial
District will be contlnued until the ex-
piration of thelr terms. The newly ap-
pointed District Judge of the 118th Judi-
clal District may sit in &ll cases heard
during these continucus terms.

The Court Reporter for the 118th Ju-
dicisl District will receive the sasme rate
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of pay a&s the Reporter of the 7O0th Judi-
cls]l District received on the effeative
date of the Act.

Although House Blll 379 414 not go
into effect as an emergency measure and
the District Judge for the 118th Judicisl
District was appointed and confirmed be~
fore the effective date of the Agct, there
is no necessity for a reappointment in
gider for said Judge to qualify for of-

cog

Yours very truly,

ATTORNEY GENERAL OF TEXAS

BW :bh saw By '/églr“LLI ZZ/clgﬁkﬁfv

Burnell Waldrep <!
Asslstant

APPEﬂizg Z:

FIRST ASSISTANT
ATTORNEY GENERAL



